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SUBJECT t Legal Baakground, Responafbility, and Authority
of the Central Intelligence Ageney

¥nile the Central Inmtelligence Agency is based on law, the
aanlysis and interpratation of the lav 1s necessarily imterwoven
with historicel and policy considerations. Consequently, we will
have to toush on these aspects but will try to limit our conclusions
to legal consideratiens. We will divide our discussion into brosd
estegories vhich lend themselves %0 separate study:
sition of the Central Imtelligence Agency in $he Strusture

*

The Centrsl Intelligence Agency is the direct result of two
mmmmmﬁmn. The first was Posrl Hxrdor and
ths postwmyr investigation into the part intelligence plsyed in the
faillures to give pdequate warning of the impending Japsnese attack,
The second was the establishing of the Office of Btrategic Services
and the lessons derived therafyom by its Director, Najor fienmrel
William J. Donovan., The Pesrl Earbor investigstion fixed in the minds
of Congress the fact that the necessary information to predict the
sttack was svailable but that there was no system for assuring that
thet informetion, properly ovaluated, vas brought to the President
and his toredvisors so that eppreopriate decisions could he made and
instruations sent to the militery commanders. It aleo demonstrated
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that in the prevar structure no one official was responsible for
whatever failure of intelligance was involved, and the militery
mmmmmmammammmama. {The
dauumwlmammrmmmmﬁowlmm for
attechment here, but I believe the foregoing reflects the eonclusions
{nsofar ss intelligence 1s concerned.)

Therefore, vhen the Congress turned its attention, in 1947,

4o the postwar intelligence organization, there was widespread feeling
that responeibility must be centered at one point so that Congress
mm-mmanxmetormnammmmdmmmnme
lay. GCeneral Domovan was equally convinced, but for somevhat different
reagons, that the postwar intelligence organizstion must respord to a
central point which, in his opinion, should be directly responsible
to the President. The Office of Strategic Serviceswas not & contral
intelligence organization. It ‘m an independent egency, created by
aflitary arder of the President, and placed for cperstional supervision
under the Joint Chiefs of Staff. It had no responsibility for over-ell
correlation and evaluation of intelligence nor for coordimation of

the intelligence activities of the Government generally. It was these
shortecmings that eomvinced Genersl Donovan that the postwar structure
must be truly eemtral. -

Attached, ss Appendix A, is a serles of papers traeing the
developnent of the cemtral intelligence idea from General Donovan's
originel memerandum to the President of 10 Octcber 1944 to the
directive of President Truman of 22 Jamary 1946 esteblishing the

2
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Centrel Inmtelligence Group. These pepers, in the form here presented,

were compiled by the lote [N o = >

Chiaf of Secret Intelligence for the Office of Strategie Drtelligence

" 4n the Middle Esst and lster Chief of Operations for the Strategic

25X1A
Services Unit. The comuentaries are those of [ Those

papars pretiy well represent the different views on intelligemce organi-
gation and function, present the arguments for each and tholmmlutim
in fevor of a centralired evordimsting function., The difference between
Genersl Demovan's view that the Director of Central Intelligence should
wwmmmammmum«wemsm services
ant the Depertwent of State that he should report to a doard ar through
a depariment hesd were resolved by President Truman by the creation

of the Bational Mmtelligence Authority, consisting of the Seerstaries
of State, War, and Havy, and the President's personal representative.

It appears fairly cleasrly from these d’ecmts. that the idea of a
centralized coordinating fumetion was pretty well acceptad and the

main debate wes on the position of this function in the Government
structure and its responsivensss to departmental eontrols.

President Truman put the basic responsidbility in the Hational
Intelligence Authority and, subject to lav and their direction and
M, gave the coordinating, evalusting, snd dissemination !ﬁmti.am
to the Director of Central Intelligence. The concept of Admiral
Sousrs snd the White House at that time vas that the Cemtral Imtelligence
mmd%wiwm group composed of a staff furnished
by the National Intelligence Authority departments and would provide

.3

Approved For Release 2001/08/24 : CIA-RDP59-00882R000100270039-7

/



Approved For Release 2001/08/24 : CIA-RDP59-00882R000100270039-7

for the cocrdination but would not itself be an operational entity.
Prior to the Trumen Order of 22 Janusry 1946, however, the position

of the Director of Strategic Services had been abolished, the Research
and Analysis Sectlion of the atrie@ of Strategic Services had been
transforred to the Department of State, and the remainder of the Office
of Strategic Services had been put under the Jurisdiction of the
Searetary of Wer, with the directive that it be liquidated as rapidly
as possidble except fur such activities and assets as might be required
for the pescetime intelligence funectlon. These remnents were seb up
on 1 October 1545 as the Strategic Services Unit of the War Depariment,
an almost autopomous unit reporting to the Under Secretary of the Army.
The paramilitery aspects were rapidly liquidated, leaving essentially
the Secrei Intelligence, Counterespionage, and Communications Offices
with the sttendant administrative support staffs.

Upon the ereation of the Central Intelligence Group, the Dtrategic
Services Upit's contribution began to turn to the direct support of
the Director of Central Imtelligence, and by the spring of 1946 they
were working almost as an integrated operation. This presented
formidable legel and administrative problems, vhich led to the con-
elusion that the Central Intelligence Group should sbsord the assets

of the Strategic Services Unit and operate them directly. This was
done in the fall of 19456, the funds and aseets being teken over
directly, the personnel being taken by transfer (allowing selective
appointment from the Strategic Services Unit's rosters), and the
documents being placed in the custody of the Centrel Inmtelligence
Group, slthough for some purposes they were considered Joint Chiefs

or War Depertment papers. Also during 1946 General Vandenberg had
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requestel drafts of functional and ensbling legislation, which were
prepared in the form of a single bill establishing the Agency,
setting forth its functions, and providing for all the asuthoritiles
desned necessary for it to operate. (Memmvhile, practical syrangements
hed been made with the Treasury, the Comptroller General, and other
agencies 0 sallow the Central Intelligence Group to expend its own
funds sl othervise sct as a separate egency.) This draft legislation
waa brought up for top-level study in the Executive branch of the
Goverpmant at sbout the seme time the unifiecation of the militery
servicss was being considered., As the National Security Act took form,
that portion of the draft legislution estsblshing the Agency snd setting
forth itz function was incorporated into the proposed Rationsl Security
Aet inasmueh as it wes deemed desiradle to have the Director and the
Agsney directly respomsible to the Nationl Secuwrity Council, of vhich
the Presidant vas to be ex officio Chairsman,

¥hile there were many at various levels vho obJjected strenupusly
8t1ll to the central intelligence ides and to a separate, independent
sgency to perform the funetion, every review at top levels confirmed
tae earlier conclusions in the Executive branch that the Director of
Central Intelligence should not be subordinate to sny ageney or
bosxd lower than the Secretaries. Aside from the debate om leglslation,
s separete struggle vas in process in the field of intelligence proper.
The Jenusry order put the Central Intelligence Group under the
direstion of the Director of Central Intelligence, who was to de
responsible for the functions, assist the Natiomal Intelligence Autherity,
and be appointed by the President., The Order further provided that

-
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the Direstor would ba advised by sn Intelligence Adviscry Boexd,
consisting of the heads or their representatives of the principal
military and civilian intelligence agencies of the (overmment. The
struggle which ensued vas bdased on the question of whether the
mmter hed any supervision or suthority over the members of the
Advisory Board and the agmcies they represented, or vhether he was
one among equals vho would proceed by Board &mision. The succeeding
Directors believe that since the President had made them responsible
mmrmmmm‘ut@mmmummm, they must
exarcise the function even if the emtire Advisory Board disagreed
with the Director's decision, The heads of the intelligence sgencles,
however, held that the command channals could not be impaired and
consequantly the Director could in no wey interfere in their depart-
mentsl responsibilities and the conduct of the activities of their
agencies,

In the spring of 1947 the W, then General Vandenberg,
desmed it necessary to present to the Betiomal Intelligence Authority
& paper by which they would constitute him executive agent of the
Hational Intelligence Authority for all matters in the field of
intelligence. This paper was approved by the members of the Hetional
ntelligence Authority but was not put into effect prior to the time
Generel Vandenberg was succeeded by Admiral Eillenkoetter. In view
of the slmost simultaneous pessage of the mtimi Security Aect,
Admirsl Hillenkoetter did not see fit to promulgate the axecutive
agent paper of the Kationsl Intelligence Authority. The Natiomal
Security Act of IONT did not clarify the situation completely. The
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Act created the Oentral Inmtelligence Agency and provided for a
pPiveetor of Central Intelligence vho should be the hesd thereof. The
funstions spelled out in the Act were male the duties of the Agency,
stbject to ths direction of the Natiomal Seeurity tounell, vhereas
the Trumen Order had held the Director responsible for the functions.
Ve belisve the opening wording of Section 102.(a) is significant,
“There 1s baredy estedlished under the Netional Security Counell a
Cemtral Iwtelligence Agency with a Dirsctor of Central Intelligence
who shall be the hesd theresf, . . « " It is our belief, taking
into considerstion the history and development of the central
istelligence ides, that the Congress sav in the position of the
Director of Central Intelligence a function and responsidilities
m&wmemmrwmmmmithhm
of the Agensy. It 1s also significant, we believe, thst the

One of Admival E{llenkoetter's first moves was to initiate the
drafting of & seriss of directives vhich would define the charter of
" the Agmmcy under the lmw, and Directive No. 1 immediately again
raised the issue of his position in relation to the other intelligence
ageneies. Aduiral Nillenkostter, stating that he needed all possible
sssistance snd support from the military and eivilian intelligence

somponsnts, proposed that he sppoint en Imtelligence Advisory Commalttee,

consisting of the heads thersof, to assist him, This wes strongly
resisted By all of the intelligence componants outside of the Central
Intelliganss Agency on the ground that the Director hed no authority
WMWMMMmaMa&ﬁwmm. They

isted that any such world have to be done by the
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mm&wmww Couneil, It was, therefore,
wmwmmﬁmtmmumwmm

Wni&mm"wmeMﬂﬂm
inw- mmmwmmwmmm |
munwwmmmuwsmmmﬁumw¢ﬁw
ormmwmmwmmmwmam
mmwmzmemm‘m,*mwmmmm
uwmwmmnmwmmmnmm).
1sbelligence relsting to the national security is all encompnssing
MWWM&WWWMM&%&,
m&ﬁﬂu of common eoncern, public sources of informstion, and every
the nstionsl security. The pirector's responsibility, therefore,
ummmmwmmmﬁtwantm
Mwmumwﬁmm He sanmot exercise auy
WW&}V%WMWWW,

The Director must, therefore, of nscessity consider the scupe,

8-
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effectiveness, coapletensss, or duplication of the departmentsl
eontributions to the over-all intelligence relating to the national

. security. -

As intelligencs adviscr to the Natiooal Security Council, we
believe the Divector's position in regard to the other intelligence
chiefs is one of pre-eminence with overriding responsibilities which

‘et be carried out through the proper manegement and utilizetion of

the various componenits of the intelligence structwre. One of the

nain sanagesent tools mmmmtia the Intelligence Advisory
Comsittee through which problems can be comsidered, issues defined,
and, if nscessary, reccmmendations staffed for the Nationsl Security
Council. Intelligence Directives of the National Security Council
parsuant to the Act have, in owr opinion, the force and effect of law
on the intelligence agencies affected thereby. In order to swid
needless subnissions to the Hational Security Counedl, it was
deternined that vhere agreement could be resched among the agencies
conceyned the Director would issue Intelligence Directives which would
e binding so long as thay were in effect. An excellent exsxple is
the one affecting the field of so-called "Agreed Activities" ia
clandestine tatelligence. YFor a long period of time attempts were
made to negotiste bilatersl agreamants between the Agency and individual
al intelligence components. It was the belief of this Office
that this was an incorvect epproech to the problem, snd we recommended
that the Imtelligence Advisory Committee consider the 1ssus with an
aye to the issusnce of a Director of Central Intelligence Directive,

Such a Directive has now been published and we balieve properly reflects

9=
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the Director's responeidility in that field without interfering with
noraal command ehsnnels (Director of Central Intelligence Directive
Bo. 5/1).

Thexe are many other management tools similar to the Intelligence
Mvisory Committes, although many of them vary in detail. Thus, the
Director is nov permansnt Chairman of the United States Communicstions
Intelligence Board, but a separate responsibility is put on the
Eearetary of Defence who was mede Executive Agent for the Govermment
in the field of communications intelligence. These are not necessarily
conflicting responsibvilities and on the whole do not imterfere with
each other. There are many otlier committees, interdepartmental
boards, and similar mechanisms, all of which, we believe, must give
regard to the primery responsibility of the Director of Cantral
Intslligence in the field of intelligence relsting tc¢ the mational
seaurity. It is our opinion that if through education and axperience
this concept of the entire intelligenmce structure is understood by
those engeged in its cperations, the absence of comand authority
consomitant to the Director's responsibility is not fatal.

T gollsction.of Intelligence lade by the Central Intelligence

‘There 15 po question that the primary function that the Congress
mde a duty of the Central Iatelligence Agency was thaca_z'remuca
and evalustion of intelligence relating to the nstional security and
the sppropriste dissemipation therefor. Nowhere is the Cemtxal
Intelligence Agency given a spacific directive to eollect, and only
the deparimental agencies are mentioned in connection with collection
in the Act. However, the Armed Services Committees of the Congress

 ~10m
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shoved great interest in and took a great deal of testimony on
clandestine collection. All of their studles in this regard were in
executive session and much of the discussion or testimony was off
the record, Mmﬂy,mmmlysuty‘htmmuwwhe
seouwrate conclusions of this considersiiom by the Congress.

Whils they besxd some Opinion to the eontrary, we belleve the

Comsittees wvere persusded by the philosophy that clandestine activities

of all sorts to de effective must be centrally coordimated or
comtrolied, At the period right after the war, the discussion
cmnterad almost entirely on covert intelligence and counterespionage
a8 opposod to clandastine operations in the psychological and para-
nilitery fields. The concensus was that clandestine activities
should be condusted by the Central Intelligence Agency and there
was some fealing for so stating in the Act, but it was deterained
that this would de unfortunste from & security viewpoint and also
from the impact on the American public. The Comaittees, therefore,
sdopted the languege with minor changes ¢f the Truman Oxdexr on
ssrvices of common concern and other functions and duties related
to intalligence affecting the nmationsl security. It is owr belief
Mﬁamhﬁ: that the Central Intelligence Agency would
have exclusive Jurisdiction in the field of clandestine intelligence
and, therefore, would carry out that function as & service o common
concern, although it wemt on to the languege about other functions
snd duties in order to sssure thet the Centrsl Intelligence Agency
o0uld operate fresly in this field without any limitations.

It is interesting to note that the early Joint Chiefs of Staff
pepors and the NSatiomel Intelligence Authority discussions om this
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matter also tended to the theory that the Central Intelligence Agency

would bave exclusive Jurisdiction in the clandestine intelligence

£ield. That this iz oot possible nor desirsble is reflected in

Director of Central Intelligence Directive Ho. 5/1 relating to

Agreed jActivities, which establishes that various agencies have
responsibilities in this field but that the Director is responsible

for the over-all coordination thereocf. The statutory authority of the
Agency in the collection field must, therefore, be read into Sections
102,{2){h) and {5). Other examples of additional services of common 25X1A

concern unter Section 102.(a)(4) are the [ GG
I - - - o i

to intelligence under Section 102.(4)(5) is the Translation Service
which is primarily to assist the Central Intelligence Agency and 1is
not a service of COommOR CORCETn.

We 4o mot believe there 1s any inconsistency between the second
provisc of Section 102.(d)(3) of the Hational Security Act of 19¥7,
whieh provides that the depertments and other agencles shall continue
to collect, evaluate, correlate, and disseminate departmental intelligence,
and Seetion 102.{d)(hk) about performing for ihe benefit of the existing
mtellim sgencles such additional services of common coneern es the
Setional Security Council determines to be more efficlently accomplished
centrally. The proviso can, we believe, be reasonsbly construed to
assure that the departmental components can collect according to
t&ir departmentsl needs. If their needs can be effectively provided
for by a central function and that function can be more efficiently
sceomplished centyslly, there seems no legal reason why the Bational

‘n-
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m&vwmmammtnmmbepmm
by the Ceniral Intelligence Agency. Since the other intelligence
wmmrmumdmmmgmuyemn,mm
mmw.athMaerwuﬁmw*
IN Batioml ss Qpposed to Departmentsl Intelligence
uMwmwmmwnuwmmnfzmm1&
of the Bestional Security Aot of IPNT %o establish & specifie congressional
mmamm‘maa"mnmmantmwmmmm security.”
m‘mwmmwammmeﬁmmww
mmeW¢WMMW~mm~
mmmﬂwmmmmweﬁmxw
approgriste disseminstion of "sueh” intelligence, whersas the Truman
ordar said the sppropriste dissemination vithin the Govermment of
the resulting stretegic and nationsl policy intelligence. we do
2ot believe this is a substantive change. To the Congress the whola
mwmmlmwuﬁemmtmmmmxnm
mmwmmmmwummzmwa
chjective estimates in the intelligence field and thet, in eddition,
such estimates must receive dissemimation to those sgencies with
grimary vesponsibility for protecting the nationsl security. Where
Wmmamwwm,m
mmmmuwmwmwmmwﬁwmtm&
Mﬁ,wmmmtmwwmmﬁamw
mm:mxmw.mammm:mmm
would Yo grester M%swafttsmt;rmofaﬁm

W gorreletion and evalustion.
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IV Gold Wer Astivities snd the Operstions Coordimating Bowrd

%o speeific statutory suthorities exist for the conduet of covert
operstions in the peychologicel -parmnilitary rields., In genersl we
éo not belleve the Congress contemplated such sctivities at the time
shen the Nationsl Security Act of 1947 was passed. In the internal

drafting of the proposed legislation, hovever, we m provided authorities

vhich experience in the 0ffice of Strategic Services had demonstrated
would be necestgary to the confuct of covert operations as well es
clandestine intelligence, These authorities were granted in full

by the Central Intelligence Agency Act of 1949, By that time, the
Committees which considered that Act were, gt least in part, mware
that the Central Intelligence Agemcy ves expending funds for covert
activities, To my knowledge, cold var activities in the covert field
vers inttiated by Secretary Porrestal, who was #4rely convinced that
sush activities vere essential to corkbat the growing Russian drive
fwﬁmﬁmﬁmhﬁﬂlwmmm. I was told by
Admirel Ei{llenkoetter thmmmmmmem
the Cextral Intelligence Agency had sufficient suthority to conduct
such gperstions, I replied that we had the sdministretive authorities
pecessery %o support such setivities, but we had no funds given us
mm@m&. 1 stated that in my cpinfon if funds were glven by
the Congress to the Central Intelligence Agency for the purpose of
supporting such setivities, we would be legally suthorized to under -
take them. The Commititees of the Congress were wriefed on the require-

mtaamB,mamemmtingthamthmweymawumad

for brocder purposes than clamlestine intelligence and counterespionage.

wdd-
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In succesding years increasingly detailed briefings have been
given to the Armed Services Subcommittees of the Appropriations
Comaitiees so that funds have been authorized with specific knowledge of
their intended use. The Comptroller General and the Depertment of
Justice sre well awere that the Central Intelligence Agency 1s financing
and copducting such activities and have raised no question as 1o the
legal suthority to do so. On undertaking psychological e.nd peramilitary
operations, whole new fields of complex coordination were encountered.
It was necessary to assure that covert psychological operstions were
consistent with national policy and at the very least not {nconsistent
with overt propeganda aims. mtmn} a board called the Psychological
Strategy Boerd was created by the President on 4 April 1951 to formulate
national psychologicel cbjectives and see that they were carried out.
We were forced to make objection to the concept of the Psychological
Stmtegﬁmdanlagnlmunds on the theory that it wes the
ereation of an operating agency by the Executive in violation of
the restrictions of the Economy Act of 1932, vwhich permitted imter-
departmental committles and coordination groups but not creation of
sn operating group without statutory authority. The Compitroller General
expressed himself along the same line, but agreed not to protest the
creation of the Board on the understanding that the purpose would be
gpecifically presented to the Congress at the earliest opportunity.
This opportunity wvas taken at the next request for funds by the
central Intelligence Agency, and funds were proviﬁéd for the Psychological
Strategy Board ss constituted by the President. The Board wos

eventunlly replaced, in 1953, on other grounds on the recommendation
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of the so-called Jackson Committee, properly known as The President's
Committee on International Information Activities. This Committee
recorded that the Psychologicsl Strategy Board wes not properly
conceived on the theory that there were national psychological
directives sepsrate and distinct from national objectives. They
felt natiomal policy would determine the objectives and what was
needed wvas a coordinating board to keep the functionel lines clear
ond see to it that the responsible sgencies performed their functions |
in a menmer which would meet national poliey. The President thereupon

estadlished the Operations Coordinating Board by Executive Order 10483,

5 September 1953. In the esxrlier drafts, Section 2., in effect, gave

the Beard responsibility for seeing to it that the operational plans ‘
developed to carry out national security policy were properly
developed and executed. The Depertment of Justice objected on
somewvhat the same grounds we had ralsed in connection with the
Psychological Strategy Board and insisted that the Board éaulﬂ do
more than "sdvise with the agencies concermed as to" operstionsl
planuing, coordination, and execution. wWith this modification, the
Comptroller General had no objection to the constitution of the
Operations Coordinating Board. The Congress hss provided funds

specifically for the support of the Board as now constituted.

LAWRENCE R, BOUSTOR
General Counsel

Attachment - Appendix A
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